UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

MCDONALD’S USA, LLC, A JOINT EMPLOYER, Cases 02-CA-093893, et al.

etal. 04-CA-125567, et al.
13-CA-106490, et al.
and 20-CA-132103, et al.
25-CA-114819, et al.
FAST FOOD WORKERS COMMITTEE AND 31-CA-127447, et al.

SERVICE EMPLOYEES INTERNATIONAL
UNION, CTW, CLC, et al.

CHARGING PARTIES’ REQUEST TO STRIKE
MCDONALD’S OCTOBER 9, 2018 SUBMISSION IN WHOLE OR IN PART

On October 9, 2018, McDonald’s filed a Response to the October 1, 2018 letter
submitted by Professor Richard W. Painter in support of the pending Motion for Recusal.
McDonald’s Response includes facially irrelevant, inflammatory ad hominem attacks on Prof.
Painter for, among other things, his publicly stated opposition to the current President, his
appearances as a commentator on cable news programs, his political activity in running for
federal office in a Democratic primary election, and his alleged “politically motivated” views
regarding the ethical obligations of appointees to the National Labor Relations Board. See
McDonald’s Response at 1, 4 and nn.1-2.

Such partisan political argument and personal disparagement of participants in litigation
before the Board is intolerable and should be strongly repudiated. The mere suggestion that
NLRB Members could consider litigants’ or their counsels’ political activities, affiliations or
advocacy—including opposition to or support for the President who nominated them—would
inherently discredit the Board as an independent tribunal charged with impartial administration

of federal law. In addition, permitting such content would be inconsistent with the NLRB’s own



rules governing practice before the Board.!
Accordingly, McDonald’s Response should be stricken because it asks the Board to reject
Professor Painter’s submission based on overt appeals to partisan political bias. At the very least,

all offending portions of McDonald’s Response should be stricken.?

October 19, 2018 Respectfully submitted,
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LEVY RATNER, P.C.

80 Eighth Avenue, 8th Floor
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Tel: 212-627-8100

Fax: 212-627-8182
mwissinger@Ievyratner.com

Counsel for Charging Parties

! Section 102.177(a) of the Board’s Rules and Regulations provides that “[a]ny attorney or other
representative appearing or practicing before the Agency must conform to the standards of
ethical and professional conduct required of practitioners before the courts . . . .” 29 CFR

8§ 102.177(a). Among other things, those standards recognize that a lawyer’s duty of “diligence”
in representing his or her client does not outweigh the obligation to treat “all persons involved in
the legal process with courtesy and respect.” See, e.g., New York Rules of Professional Conduct,
1.3(a), Diligence (“A lawyer shall act with reasonable diligence and promptness in representing a
client”) and Comment [1] (“Notwithstanding the foregoing, the lawyer should not use offensive
tactics or fail to treat all persons involved in the legal process with courtesy and respect.”).
Accord, ABA Model Rule 1.3 and Comment [1] (“The lawyer’s duty to act with reasonable
diligence does not require the use of offensive tactics or preclude the treating of all persons
involved in the legal process with courtesy and respect.”).

2 Indeed, personally disparaging content has been ordered stricken from NLRB filings even in
the absence of political attacks and naked appeals to partisan bias. See, e.g., Dist. Councils Nos.
8, 16 and 33 of the Int’/ Bhd. of Painters and Allied Trades, 327 NLRB 1020, 1025 n.1 (1999)
(“Respondent District Council 16’s brief contains ad hominem references to the Charging Party
which are impertinent and pernicious and therefore will be stricken.”).
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CERTIFICATE OF SERVICE

I, Kathy L. Krieger, affirm under penalty of perjury that on October 19, 2018, | caused a

true and correct copy of the foregoing document to be filed electronically with the Executive

Secretary of the National Labor Relations Board and served on the same date via electronic mail

at the following addresses:
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Claude Schoenberg, Esq.
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